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  THE COURT     OF  ADDITIONAL   CHIEF  JUDICIAL  MAGISTRATE, 

:: UDALGURI: :  

 

GR Case no.  71  /2016 

Under section 341/294/352/506/34 of the I.P.C. 

 

 

 

State  

Vs. 

1. Bipul Nazary 

Son of B Nazary 

2. GirinBoro @ Gauri 

Son of R Boro 

3. Sanjit Bora 

Son of D Boro 

All are resident of Udalguri, 
Assam………….Accused persons 

 

 

PRESENT  :   ANKUR BHUYAN  ,   A.J.S.  

    Additional Chief Judicial Magistrate, Udalguri 

 

 

For the Prosecution   : RajeebSarma ….. Learned A.P.P. for the State 

 

For the Accused: M C Narzari… Learned Defence counsel 

 

 

DATE OF EVIDENCE: 14.10.16 21.11.16 23.12.16  

 04.03.17 08.05.17 03.06.17  

DATE OF ARGUMENT: 06.07.17  

DATE OF JUDGMENT: 06.07.17  
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JUDGMENT 

 

1) This case was lodged by TankeswarBoroon 24.01.16 inter alia 

alleging that accused personsmisbehaves them using abusive languages 

and assaulted by way of pushing after taking their photographs while were 

writing on wall for BPF party and threaten to kill in future.Hence, this case 

arose.  

2) The police investigated in the matter, as per law. Accordingly, in 

due course, police laid the charge sheet against the accused persons for an 

offence punishable under section 341/294/352/506/34of the IPC. In 

pursuance to summon to accused, the accused persons appeared and the 

copy was furnished. Particular of charge under section 341/294/352/506/34 

of IPC read over, explained to accused to which accused pleaded not guilty, 

and claimed for trial.  

3) The prosecution examined as many as ninewitnesses during the 

evidence.Thereafter, the Ld. APP for the state verbally prayed to allow the 

prosecution side to close own evidence. On satisfaction, prosecution 

evidence closed after considering the case record. At the conclusion of the 

prosecution evidence, the statement of accused was recorded under section 

313 of the Cr. p. c. Plea of accused was total innocence. The accused 

persons  declined to adduce any evidence in own defence. Accordingly, the 

defence evidence was closed. 

4) I have heard the arguments advanced by both sides. The case 

record perused along with the deposition on record. Accordingly, the moot 

point for decision of this case is framed as below: 

 

THE POINT FOR DECISION: 

 

5) Whether the accused personsput criminal intimidation to 

anybody and did any obscene act in or near public place at the relevant 

time and place in furtherance of their common intention and thereby 

committed the offence punishable under section 294/506/34 of the IPC? 

6) Whether the accused persons wrongfully restrain anybody and 

assaults or uses criminal force to any person otherwise than on grave and 

sudden provocation given by that person in furtherance of their common 
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intention and thereby committed the offence punishable under section 

341/352/34 of the IPC? 

DISCUSSIONS, REASONS AND DECISIONS THEREOF: 

7) I have carefully perused the evidence on record. As such, in 

order to arrive at a just decision of this case, it would be appropriate to for 

this court to have a comparative analysis of the evidence on record.  

8) During the argument, the Ld. A. P. P. for the state has fairly 

admitted that the prosecution side has failed to implicate the accused in the 

case, beyond all reasonable doubt. The learned defence counsel pleaded for 

acquittal of the accused persons as there is lack of appreciable evidence 

against the accused persons to implicate with this case. 

9) PW-1, namely, TankeswarBorodeposed that he lodged this case.   

PW-1exhibited her FIR as Ext-1.PW-1exhibited his signature asExt-1(1).The 

occurrence took place on 23/01/16 at about 2.30/ 1.00 PM. On that day 

they had campaigning on behalf of BPF Party at Uttar Thepakhat.  He went 

to the place of the occurrence and started threatening them and rebuked 

them. The accused took photograph of them and then they snatched the 

mobile phone, removed of the memory card and returned the mobile to 

accused persons. The informant went to the Kalaigaon PS and lodged the 

FIR of this case.  

10) PW-2 deposed that he knows the informant and the accused 

persons GirenBoro and SanjitBoro, who are residents of his village. The 

other accused is a resident of different village but he knows him since the 

date of occurrence. On 23/01/16 they had been campaigning and pasted 

the poster on walls on behalf of BPF Party at  UttarThepakhat. At that time 

accused (Bipul Narzary) photographed their activities by his mobile camera. 

Other two accused persons also came to the place of occurrence and 

started abusing them and also gave threatening. The informant 

TankeswarBoro snatched the mobile phone and removed the memory card 

and returned the mobile phone. They went to Kalaigaon PS  where 

Tankeswar lodged an FIR against accused persons.  

11) PW-3 deposed that he knows the informant as well as the 

accused persons. On 23/01/16 himself, informant TankeswarBoro and 

others were  campaigning on behalf of BPF party at their village by way on 

wall painting. At about 1.00/1.30 AM. Accused persons came there and 
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threatened them not to campaign on behalf of BPF party and also 

threatened them to see in future if they continued  doing wall painting. 

Afterwards they left the place of the occurrence.  

12) PW-4 deposed that he knows the informant as well as the 

accused persons of this case. On 23/01/16 himself, informant 

TankeswarBoro and others were  campaigning on behalf of BPF party at 

their village by way on wall painting. At about 1.00/1.30 AM the accused 

came there and threatened them not to campaign on behalf of BPF party. 

The accused persons also threatened them to see in future if they continue  

todo wall painting. After that they left the place of the occurrence. He 

knows the informant as well as the accused persons of this case.  

13) PW-5 deposed that on 23/01/16 they were  campaigning in 

connection with Assam Legislative Assembly Election in favor of BPF party 

candidate by doing wall painting. At that time accused were came there and 

obstructed them from doing so and scolded in English language. As a  

result, some heated exchange of words took place between the two parties. 

They were 12 in number and accused were three in total. 

14) PW-6 deposed that he knows the informant TankeswarBoro. He 

also knows the accused persons of this case. The occurrence took place on 

23/01/16 at about 1.00/ 2.00 PM (Saturday On that day they were doing 

wall campaigning on occasion of L.A. Election at Uttar Thepakhat and at 

that time accused came there and restrained them from doing so.Accused 

persons also started using physical force on them and scolded. Afterwards 

the informant lodged the FIR of this case.  

15) PW-7 deposed that on 24/01/16 the FIR was received at the PS. 

by registering a police case the O/C endorsed the case to him for taking 

preliminary steps. He had visited the place of the occurrence and also 

recorded the statement of the witnesses U/S- 161 Cr.P.C. He also drew 

sketch map of the P.O. Exhibit 2 was the sketch map of the P.O. and exhibit 

2(1) was his signature. He had searched for accused in respective houses 

though accused were not found. In the meantime he was transferred from 

PS and so handed over the C/D to the O/C.  

16) PW-8 deposed that on 08/03/16 he was posted at Kalaigaon PS 

as an attached officer. On that day the O/C handed over the C/D of the 

case for further investigation. PW-8 deposed that going through the C/D, he 

could come to know the statement of the informant was yet to be recorded 
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and you were yet to be arrested. Accordingly, he recorded the statement of 

the informant and other witnesses U/S- 161 Cr.P.C. On 06/04/16 you were 

arrested and then released on bail as the offences were bailable in nature. 

On 22/04/16 he had been transferred from Kaligaon PS and accordingly 

handed over the C/D to the O/C. 

17) PW-9 deposed that on 07/03/16 he got  C/D from O/C Kalaigaon 

PS for further investigation. PW-9 deposed that on going through the C/D, it 

appeared that S.I. DaneswarDeka and S.I. UmeshBordoloi had investigated 

the case. PW-9 deposed that from the material collection by his 

predecessor, he found sufficient materials against Bipul Narzary, GirenBoro 

@ Gouri and SanjitBoro. PW-9 deposed that he had submitted the charge 

sheet.  

18)  In the light of the above discussions of prosecution witnesses, it 

has appeared that independent witnesses of alleged incident have not 

sufficiently implicated anybody for the incident explaining respective role of 

accused in spite of various allegation. The duty on the prosecution is to lead 

such evidence which it is capable of leading, having regard to the facts and 

circumstances of the case. Thus, prosecution has not able to show the role 

played by complainant and accused. As the motive of the accused is not 

clear in this case, in my opinion, accused persons cannot be easily 

connected in the alleged incident. Moreover, there is no direct evidence, in 

the sense of an eyewitness account, to connect the accused with the 

crime.In the present case, all the witnesses in their depositions failed to 

corroborate the allegation against the accused, in sequence of story and in 

unequivocal terms to the fact and circumstances of the case. Prosecution 

witnesses failed to depose in consistent manner in the present case. In 

other way, where there was failure to explain about origin of enmity 

between the parties and there was no independent and neighbour witness 

in the case, it could be held that the prosecution has failed to prove its 

case. Settle principle of law is that if on scanning of the evidence on record 

if two views are possible, view favouring the accused should be on 

consideration, extending benefit of doubt to accused. Scrutiny of evidence 

of prosecution witness showing that their version was not only exaggerated 

version of the case, but giving ambiguity to the entire occurrence.  

19) In a case under section 341 of IPC, it has to be proved by 

prosecution that there was obstruction by the accused; and such 
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obstruction prevented a person from proceeding in a direction to which he 

had a right to proceed; and the accused caused such obstruction 

voluntarily. The obstructor must intend or know or would have reason to 

believe that the means adapted would cause obstruction to the 

complainant. It appeared from the above discussions that prosecution has 

not proved beyond reasonable all doubt that accused obstructed any of the 

victim and such obstruction prevented victim from proceeding in a direction 

to which he had a right to proceed and the accused caused such 

obstruction voluntarily. In this case, it cannot be inferred that accused knew 

or would have reason to believe that the means adapted by him would 

cause obstruction to the victim. As such, accused are not liable for offence 

under section 341/34 of IPC. 

20) Strict proof of guilt of the accused is required to convict accused 

under section 352 of IPC so as to prevent misuse of law. In a case under 

section 352of IPC, it has to be proved by prosecution that in relation to 

victim, the accused has used criminal force, without consent of the victim, 

with a view to commit an offence or with the intention to cause or knowing 

it to be likely that the offender will cause injury, fear or annoyance to the 

person to whom it is used. Criminal force implies intentional user of force as 

a defined under section 349 of IPC. Further, it has to be proved by 

prosecution that user of criminal force or assault has been made not on 

grave or a sudden provocation. Further, it has to be proved by prosecution 

that if there is grave or a sudden provocation by that victim, such 

provocation is not induced by the offender himself. Further, it has to be 

proved by prosecution that offender made any gesture or any preparation 

intending or knowing it to be likely that such gesture or preparation will 

cause any person present to apprehend that he who makes such gesture or 

preparation is about to use criminal force to the victim.Where the major 

portion of the prosecution evidence is found to be inconsistent, it is not 

correct to build up a case of wrongful restrain or uses criminal force to any 

person otherwise than on grave and sudden provocation given by that 

person out of the mass of fabrications told by the prosecution witnesses. 

Scrutiny of evidence of prosecution witness showing that their version was 

not only exaggerated version of the case, but giving ambiguity to the entire 

occurrence. This has lead material discrepancy between the witnesses. As 

such, the vital link in the chain of the prosecution case was omitted. Where 
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circumstances throw considerable doubt on the prosecution case, the 

accused should be given the benefit of doubt to prevent scope of misuse of 

legal provision. As such, it cannot be ascertained beyond all reasonable 

doubt that accused persons committed any offence. As such, the accused 

are entitled to have acquittal under section 352/34 of IPC.  

21) The nature of evil threatened can be ascertained only from the 

words used by the accused so as to attract section 294 of the IPC. In order 

to lodge a proper complaint, mere mention of the sections and the 

language of those sections is not be all of the matter. The test of obscenity 

is the substantial tendency to deprave and corrupt by arousing lustful 

desires. If so, in the light of the above discussions, it has appeared that 

there is no cogent evidence no appreciable evidence on record to show that 

there is any obscene act on the part of the accused persons in or near any 

public place attracting under section 294 IPC with such tendency of act to 

deprave and corrupt those whose minds are open to such immoral 

influence. As such, the accused are entitled to have acquittal under section 

294/34 of IPC.  

22) It has appeared that there is no evidence to show that the 

complainant could be alarmed by the so called threat of accused. In the 

present case, prior enmity is considerable aspect to judge the allegation of 

offence under section 506 of IPC. When, there was no evidence to show 

that the complainant could be alarmed by the so called threats held by the 

accused, and the complainant went on to attending her duties for about 

three days unaffected by the threats without any complain to police, no 

offence was committed under section 506 of IPC.  Thus, facts and 

circumstances as appeared from the evidence of this case is going to show 

that prosecution evidence is not sufficiently cogent enough  to implicate the 

accused in this case beyond reasonable all doubt for the offence under 

section 506/34 of theI.P.C. In the result, the point taken for determination 

in this case is decided negatively extending the benefit of doubt to the 

accused under section 506/34 of the IPC. 

23) Having considered the matter in its entirety in the light of the 

above discussions, I am of view that the prosecution has failed to establish 

its case beyond all reasonable doubts. In the result, the point as taken for 

determination in this case is decided negatively extending the benefit of 

doubt to the accused persons. 
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24) In the result, I have found no material to hold the accused 

persons as guilty under section 341/294/352/506/34 of the I.P.C. Hence, 

the accused are acquitted from the said charges forthwith extending the 

benefit of doubt and set at own liberty, forthwith.  

25) The bail bond will be cancelled subject to laps of six month from 

the date of this order and the bailor will be discharged automatically, 

thereafter. In result, seized articles, if any, is to be dealt with as per law. 

Concerned police station is to be informed, accordingly. 

26) The case is disposed of on contest. 

27) The judgment is delivered in open court and given under my 

hand and seal of this court on this 06thday of July, 2017. 

 

Written by me.        

         Signature 
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Appendix 

Witnesses for prosecution:   

1) PW-1 is TankeswarBoro 

2) PW-2 is PrabhatBoro 

3) PW-3 is  Ramesh Boro 

4) PW-4 is MarkhuishBoro 

5) PW-5 is  NarenBoro 

6) PW-6 is ManashBoro 

7) PW-7 is S.I. DaneswarDeka 

8) PW-8 is S.I. UmeshBrdoloi 

9) PW-9 is S.I. Mohndra Nath 

Witnesses for accused: Nil 

Exhibits for prosecution:  

 FIR is Ext-1. Ext-1(1) is signature of complainant. 

Exhibit 2 is the sketch map and exhibit 2(1) is signature of DaneswarDeka. 

Exhibit 3 is the charge sheet and exhibit 3(1) is signature of DaneswarDeka 

 

Exhibits for accused:  Nil  

Court witness:   Nil. 

Exhibits by the court:  Nil. 

 

(Ankur Bhuyan) 

 

 

 


